INTRODUCTION
Parole is a mechanism by which offenders are released from imprisonment before the expiry of the sentence handed down by a sentencing judge. Accordingly, the operation of parole in any criminal justice system attracts criticism from those who demand harsh and lengthy sentences for law breakers. In spite of the debate and criticism that it generates, parole is an important and longstanding feature of the criminal justice landscape in New Zealand, and as such, is unlikely to be revoked. However, recent high-profile parole cases, such as those of Graeme Burton, William Bell and Bailey Junior Kurariki, have caused a flare up of the concerns that generally surround the operation of parole. An exploration of this element of the criminal justice system is therefore called for. 1 Various facets of the criminal justice system were reformed less than a decade ago in response to a criminal justice referendum. Held in 1999, the referendum illustrated a clear public desire for harsher punishment of persistent and serious offenders. However, the resulting parole legislation did not wholly facilitate harsher or lengthier punishment. Eligibility for parole release was set (and remains for the time being) at the expiry of one-third of a determinate sentence, 2 where release is determined by reference to the risk that an offender poses to the safety of the community. This paper will assess the interpretation of the parole legislation by the Parole Board (the Board) and, in concurrence with a Court of Appeal ruling on the matter, submit that the Board's interpretation and application of that legislation have been flawed. Although the interpretation and application contended for by the Board may be in line with public expectations, it is inconsistent with the Parliamentary intention behind the parole legislation, as well as the rationales of parole. However, if the parole legislation is now applied as it was intended to be, the result is an untenable situation in light of the public's desire for harsher punishment of offenders and the need for "truth in sentencing". Accordingly, it is submitted that the recent reform to the criminal justice system will satisfy the need for "truth in sentencing" and the rationales of parole, and improve the operation of the criminal justice system in New Zealand.
provides that an offender who is the subject of a parole board decision may apply for a review of the decision, and judicial review also remains available to an offender as a means of review.
Parole decisions are constrained by the date at which an offender becomes eligible for parole. Until section 48 of the Parole Amendment Act 2007 (the Amendment Act) is brought into force, 6 an offender serving a determinate sentence of more than 12 months is eligible for parole at the expiry of one-third of his or her sentence, 7 and will continue to come before the Board every 12 months until released. 8 Exceptions to one-third parole eligibility apply where a minimum period of imprisonment is imposed on an offender under sections 86 9 or 89 of the Sentencing Act 2002, where an offender has a life sentence in which the non-parole period is 10 years, or where an offender is subject to a long-term notional single sentence and the non-parole period is to be determined by adding together all the non-parole periods of every sentence that makes up the notional single sentence. 10 Decisions regarding the release of offenders on parole are guided by section 7 of the Act (Guiding Principles):
(1) When making decisions about, or in any way relating to, the release of an offender, the paramount consideration for the board in every case is the safety of the community.
(2)
Other principles that must guide the Board's decisions are --(a) That offenders must not be detained any longer than is consistent with the safety of the community, and that they must not be subject to release conditions or detention conditions that are more onerous, or last longer, than is consistent with the safety of the community; The primary consideration for a release decision is whether the Board is satisfied on reasonable grounds that the offender will not pose an undue risk to the safety of the community. On a plain reading of the Act it is clear that parole should only be granted where an offender does not pose an undue risk to the safety of the community, while the risk is assessed by reference to the likelihood of further offending, as well as the nature and seriousness of any such subsequent offending.
B "Community Safety"
Community safety is the overriding consideration for the Board in considering the release of an offender on parole. However, nowhere in the Act is the phrase defined. Unfortunately, there is no definitive statement of what community safety entails because it can mean different things to different people at different stages of their lives. 11 It could include keeping the community safe from various dangerous factors including domestic abuse, drug abuse, road safety, and fire safety. 12 In relation to parole, "community safety" ought to involve some form of risk minimisation regarding a community's right to live without fear of crime, given that parole allows offenders back into the community from which they were initially removed in the interests of safety. On another note, a recent decision has found that the meaning of the word "community" should be given a wide interpretation so as to include any community to which an offender could be removed. 13 The right of a community to live free of crime is important, and is reflected in the fact that a prime function of the criminal law is to protect the community from crime. 14 Therefore, ensuring that community safety is upheld is an important objective for the Board to achieve, or attempt to achieve. Yet there is little guidance for the Board in ensuring that it is upheld. The guiding principles in section 7 of the Act require that, in considering the release of an offender, the Board must not detain an offender longer than is consistent with the safety of the community, nor impose conditions that are more onerous than is required for community safety. This latter legislative directive suggests that, in making release decisions, the Board needs to weigh community safety with other factors (keeping in mind however that, community safety remains the paramount consideration).
C The Rationales for Parole
The Law Commission has identified two rationales for the operation of parole in New Zealand. These are the factors that justify the inclusion of parole within the New Zealand criminal justice system, and further, are the factors that must necessarily be weighed against the interests of community safety when a release decision is made. First, and implicit in its nature, is the fact that parole serves to mitigate the social and fiscal costs of severe sentences by allowing offenders to be released at an earlier date. 15 Second, and explicit in section 7 of the Act, parole acts as a mechanism to manage sentences, with an aim of reducing the risk of recidivism. 16 Parole is said to reduce the risk of recidivism because it provides both an incentive for offenders to participate in rehabilitation programs while in prison, and a method of identifying high-risk offenders (which then allows the Board to either keep those offenders in prison for a greater portion of their sentence, or supervise them more closely upon their release into the community). 17
D Parole and Sentencing
Before going on to consider how parole has functioned under the Act, the interaction of parole with sentencing needs to be explored. New Zealand, like other jurisdictions, has developed its criminal justice system in a piecemeal fashion over many years, which has somewhat concealed the fact that sentencing and parole are closely related and interdependent. 18 Looking at the interaction of the sentencing and parole legislation confirms this.
A prime function of the sentencing and parole legislation is the protection of the community from crime, 19 a concern of both the sentencing judge and the Board. However a judge operating under the Sentencing Act 2002 and a parole board operating under the Act have very different modes of achieving community safety: one through confinement, the other through release (albeit controlled). By its very nature as a release mechanism, parole transfers a substantial amount of 15 New Zealand Law Commission Sentencing Guidelines and Parole Reform (NZLC R94, Wellington, 2006) para power from the court to the Board, making it clear that while these two aspects of the criminal justice system are closely connected, they are often at cross purposes. 20 The Sentencing Act states the various aims of punishment that should be sought beyond community safety. The aims include retribution, deterrence, incapacitation, compensation and rehabilitation. 21 A sentencing judge is faced with a difficult task because the aims of punishment have no order of importance 22 and they often conflict: what may be the best rehabilitation may not deter, and what may be the best deterrent may be disproportionate retribution. 23 Accordingly, the extent to which any aim is given prominence will depend on the nature and circumstances of the offender's crime. 24 Although the sentencing decision is complex, increasing guidance is available to judges for determining the purposes of punishment that should be adopted for particular types of offences. 25 In comparison, there is sparse guidance for parole decisions. Beyond the undefined phrase of "community safety", the Act does not specify particular aims for the Board to achieve in its release decisions. The result is that, rather unintentionally, the Board may undermine the purposes of an offender's sentence when it grants parole to an offender. It is from this interaction with the sentencing process that parole attracts the criticism of diminishing "truth in sentencing".
The "truth in sentencing" criticism (or catch-cry as the case may be) refers to "a desire to improve the delivery of proportionate punishments and which emphasises stability and predictability in the criminal justice system." 26 In New Zealand the term has also become synonymous with a desire for harsher sentencing. 27 "Truth in sentencing" is an important objective to achieve, or endeavour to achieve, because without it, the credibility and of confidence in the criminal justice system are undermined. 28 The public perception of criminal justice is undermined when a high sentence is handed down, but an offender could be released after only a small portion of it is served. This frustration is set against a background of popular punitiveness in New Zealand, which further reduces confidence in the system if offenders "get off" from harsh punishment. Because of the operation of the criminal justice system under the current sentencing and parole legislation, it is the Board that can act on the "truth in sentencing" concern through its mandate of maintaining community safety. Therefore, the Board, being keenly aware of the "truth in sentencing" concern, interpreted "community safety" more widely than the Act suggested to allow conservative release decisions and to offer some form of "truth in sentencing".
Even if parole is considered a privilege not a right, 29 in that the offender is fortunate to be considered for release and supervision rather than remaining in prison, the severe character of imprisonment must be recognised. Among other things, it is painful to lose one's liberties, to be cut off from the pursuits important in one's life, and to be denied the company of family and friends. 30 As such, the justice of the process by which some remain imprisoned longer than others, which necessarily increases the severity of a sentence, deserves scrutiny. 31 It was concern for the justice of the parole process that resulted in the case of David Jordan Reid v New Zealand Parole Board (Reid). 32
III

DAVID JORDAN REID V NEW ZEALAND PAROLE BOARD
Three plaintiffs, Reid, Bindon and Staples, sought to challenge the decisions of the Board in declining to grant each of their applications for home detention. 33 Release on home detention was not materially different from release on parole in that the Board, in deciding to release an offender on home detention, had to consider the same factors as if it were considering an offender's release on parole. The issue for the Court of Appeal to decide was whether the references to "safety of the community" in the Act allowed the Board to consider matters of general deterrence in its decisionmaking process so as to detain offenders for a larger portion of their sentence. The Court of Appeal unanimously decided that the Board should not take into account matters of general deterrence in its decision making process.
29 Parole Act 2002, s 28(1AA): In deciding whether or not to release an offender on parole, the Board must bear in mind that the offender has no entitlement to be released on parole and, in particular, that neither the offender's eligibility for release on parole nor anything else in this Act or any other enactment confers such an entitlement.
30 Von Hirsch and Hanrahan, above n 23, 11.
31 Ibid. Section 22 of the New Zealand Bill of Rights Act 1990, the right not to be arbitrarily arrested or detained, may also apply here, but it is not within the scope of this paper to discuss the issue.. 33 Before the Parole Amendment Act 2007 was passed, it was the Board that decided which offenders would be released on home detention. Home detention is now a stand alone sentence, and it is for the sentencing judge to decide if an offender should be placed on home detention.
A What is Deterrence?
Before discussing whether or not the phrase "safety of the community" can properly include considerations of deterrence, the concept of deterrence should first be understood. Von Hirsch 34 defines deterrence as the "avoidance of a given action through fear of extrinsic consequences." 35 Criminal deterrence (which is what we are concerned with here) is thus "the avoidance of criminal acts through fear of punishment." 36 Though the concept seems simple, the definition goes further yet. Deterrence has been divided into two categories: special (or individual) deterrence and general deterrence. The former targets a specific offender, generally the one before a sentencing judge (or the Board as the case may be), and seeks to prevent that individual offender from committing further criminal acts by imposing severe punishment. The latter form of deterrence targets a larger audience, those potential offenders at large. It seeks to prevent these numerous potential offenders from committing criminal acts by passing exemplary sentences on one or a few offenders, or maintaining a high level of sentences for certain types of crimes, or maintaining general sentencing levels to act as a general disincentive and reinforce social attitudes against lawbreaking. 37 In Reid the court stated that the issue involved general deterrence, 38 and so it is this form of deterrence that is referred to in the following discussion.
B The Decisions of the Board
David Jordan Reid was convicted in 2005 on charges of dangerous driving causing death, dangerous driving causing injury, failing to stop, and driving while disqualified. Reid pleaded guilty to all charges and was sentenced to 19 months' imprisonment, with leave to apply for home detention. The sentencing Judge stated that, although there was no suggestion of further offending by Reid, and nor did he represent a real risk on New Zealand roads, "the factor of general deterrence must be a real factor in the sentencing outcome". 39 Reid applied for home detention, but was denied Undue risk is not only directed towards the question of whether a person will go on to commit an offence if granted home detention. It includes issues of the nature and seriousness of the offence and the question of deterrence both to Mr Reid and to the public generally. These issues are directly related to the safety of the community.
Sheryl Louise Bindon was charged with four offences relating to the class B drug morphine and was sentenced to six years' imprisonment. Her application for back-end home detention 41 was denied in January 2005, with the Board stating that "we have to consider the seriousness of the offending and public expectations that persons serving long sentences do not get released for frivolous reasons at the very first opportunity". 42 In 2004 Sandra Louise Staples was sentenced to five years' imprisonment for 421 charges of fraudulently using a document with intent to defraud, and 4 charges of false accounting. The sentencing judge referred to deterrence in imposing the sentence. Staples applied for home detention in 2005. The Board rejected her application: 43 Our view is that quite apart from the risk, we are entitled in considering the question [of release on home detention], to look at the serious nature of the offending and also the deterrent aspect of the sentencing.
… our view is that in assessing risk we must inevitably take into account … issues of deterrence.
In rejecting each of the applications from Reid, Bindon and Staples, the Board cited reasons of general deterrence for the respective decisions to deny release on home detention. The Board considered that it was able to take into account considerations of general deterrence in making its decisions by relying on the Hawkins v District Prison Board (Hawkins) precedent. 44 Hawkins applied for parole while serving a six year sentence for fraud. The District Prisons Board (the DPB) rejected Hawkins' application, relying on section 104 of the Criminal Justice Act 1985. 45 The DPB took the view that: 46 40 Ibid, para 20 William Young P for the Court.
41 Parole Act 2002, s 33(2) (Repealed). This section provided that an offender who was subject to a long-term determinate sentence could apply to the Board for home detention at any time after the date that was 5 months before the offender's parole eligibility date, known as "back-end" home detention. Further, the DPB also found that because the offending was of such magnitude "release on his first eligibility date would not reflect the nature of the offending and would undermine the general deterrent effect of the sentence". 47 Hawkins challenged the DPB's decision by way of judicial review. In the High Court Hammond J stated that he agreed with a general proposition that deterrence was irrelevant to the DPB's deliberations: "There is no warrant, whether in any abstract concept of parole, and critically, in the legislation itself, that I can identify for a Prisons Board assuming such an objective." 48 However, Hammond J did find that the DPB was able to take into account the serious nature of the offending in deciding whether to release Mr Hawkins on parole. As a result, Hammond J declined the application, stating: 49
Even if I am wrong in the foregoing and were I to remit this matter to the Board with a clear indication that it could not consider deterrence but could consider the seriousness of the offence, it is patently obvious what the result would be: a further refusal by the Board.
Hawkins appealed to the Court of Appeal. Cooke P, together with Richardson J and Casey J, dismissed the appeal. Although the High Court result was upheld, the Court of Appeal disagreed with the general proposition that deterrence considerations were irrelevant to the decision-making process of the DPB. Cooke P stated that the phrase in section 104 of the Criminal Justice Act 1985 "the need to protect the public" had been interpreted as embracing general deterrence. 50 Casey J said that he was satisfied that: 51 references to public safety in the matters set out in section 96 of the Criminal Justice Act for the Board's consideration encompass those aspects of general deterrence accepted over the years by this Court as an essential component of public safety, and I must respectfully disagree with Hammond J's conclusion that such deterrence was irrelevant. 
C The Court of Appeal's Decision
Ultimately in the Reid case, William Young P, Glazebrook J and Chambers J found in favour of the plaintiffs and essentially overruled the Hawkins precedent. William Young P stated that the issue to be determined was "finely balanced" 52 in that there was a good deal to be said for the approach taken by the Board in the cases of Reid, Bindon and Staples. However, he stated that the plaintiff's arguments should be accepted, for essentially four reasons. 53 First, the phrase "safety of the community" most obviously refers to safety from re-offending. Second, the arguments against the applicants depend solely on the Hawkins precedent that was based on different, and now repealed, legislation. Third, parliamentary intention suggests that the Board, in making release decisions under the Act, was not required or sanctioned to engage in "resentencing", primarily because one of the goals of restructuring the parole system in 2002 was to increase the consistency of practice and decision-making. 54 Finally, the approach contended for by the plaintiffs was considered to be most consistent with legal principle. 55
IV DISCUSSION
It is clear that the Board incorporated deterrence considerations into the decision-making process as a response to concerns of both protecting community safety and upholding "truth in sentencing". In relation to the ruling in Reid, the Law Commission recognised that: 56 giving weight to factors other than risk is arguably a position to which the Parole Board has been driven by the long parole eligibility span, from which it might be inferred as a matter of common sense that risk should not be the sole consideration.
Adoption of the approach to include deterrence was arguably a position that the Board was "driven to". 57 Yet parole decisions that include deterrence to ensure imprisonment for a longer period of time (that necessarily increases sentence severity) are not appropriate or principled means of responding to concerns about the operation of parole under the Act. Accordingly, the Law Commission recommended a change to parole eligibility to counter this difficulty faced by the Board. The change to eligibility, as contained in the 2007 Amendment, is discussed below in Part V. 
A Deterrence is Best Left out of Parole Decisions
Deterrence does not work
It has been well documented that general deterrence is only effective if the threat of punishment is perceived by potential offenders as being a highly likely consequence of the commission of the crime. 58 There must be certainty of detection, apprehension, and conviction. 59 Further, deterrence is a subjective notion: it is what the offender believes is the severity and certainty of punishment, coupled with how the offender evaluates the risk in terms of subjective disutilities such as financial matters or drug addiction (a factor that compounds the unfairness of using deterrence as a consideration in Bindon's case in particular). 60 There is intuitive attraction to deterrence because it is a generally valid assumption that people are rational and will change their behaviour when faced with threats of increased punishment. However, evidence has clearly illustrated that sentence severity has no discernible effect on the level of crime in society. 61 Although deterrence does serve as a social control mechanism to some extent, 62 increasing sentence severity (which the Board can do to some degree) will not affect offending levels. Rather, it is an increased risk of detection as understood by potential offenders that will. The empirical evidence cannot justify the inclusion of general deterrence in parole decisions, let alone sentencing ones.
Beyond the empirical arguments, deterrence has been attacked on grounds of principle and morality. Ashworth questions whether an extra portion of a person's liberty should be sacrificed in the hope of deterring several others, 63 an objection expressed in the Kantian maxim that states a person should be treated as an end in themselves, and never as a means. However, the Kantian principle should not be treated as a binding rule, 64 It is reasonable that a sentencing judge can take into account general deterrence where society allows it, as is the case in New Zealand. Parliament, as the representative of society, has expressly provided for this aim of punishment to be utilised in the sentencing process, the implication being that it is appropriate in this forum to employ some individuals as the means to increase the overall social benefit. However, without an express warrant to utilise such a contested aim of punishment, the Board should be wary of using general deterrence as justification for detaining offenders for a larger portion of their sentence.
Statutory interpretation
The arguments above illustrate that general deterrence should not be included in parole decisions. However, there are further arguments supporting this proposition that are specific to New Zealand. Section 7 of the Act states that the overriding factor for the Board to consider is safety of the community, where the offender should not be released if they pose an undue risk to the safety of the community. Although "safety of the community" is a wide phrase, and could encompass general deterrence, to do so seems to strain the meaning of the phrase when one looks to the subsequent direction for the Board in assessing risk to community safety: it is to be based on the likelihood of any future offending and the nature and seriousness of any such offending. "Risk" should be confined to the risk of recidivism of an offender, which if correct, means that "safety of the community" was not intended to be interpreted as widely as the Board contended.
Though a generous interpretation of community safety is not unreasonable given that doing so does not necessarily undermine the explicit rationale of parole as a mechanism for risk identification and management, the risk posed by an offender cannot be properly identified when the Board looks to factors unrelated to the risk of recidivism. In the same vein, it is illogical to use general deterrence to consider the likelihood of whether an offender in question is likely to reoffend, or to assess what form any future offending may take. Further, section 15 of the Act states that the Board is able to set conditions for an offender's release beyond the standard release conditions 66 to ensure that reintegration is carried out in a way that best reduces the risk of recidivism. Considerations of general deterrence, intended to affect potential offenders, cannot have any influence on how an individual offender is to be reintegrated into the community.
As well as the provisions in the parole legislation, those in the Sentencing Act also indicate that general deterrence should not be incorporated into parole decisions. Deterrence is included in section 7 (Purposes of Punishment), such that, when an offender is sentenced, the judge has taken into account considerations of deterrence. If the sentencing judge considers the need for a significant deterrent component to be imposed, a minimum period of imprisonment can be imposed under section 86 of the Sentencing Act. If a minimum period of imprisonment is not imposed, it is somewhat implicit that the judge considered the standard parole eligibility date was sufficient for deterrent purposes. 67 If the Board then considers deterrence in the release decision, to do so amounts to an exercise in resentencing because the Board is assuming the role of a second appellate tribunal within the sentencing system. 68 The parole process should not amount to a "sentencecorrecting method". 69 This method would undoubtedly upset the relativities between offences and offenders established at the sentencing stage, 70 which are important for ensuring consistency in 3 then abruptly released into the community with no sup e those sam sentences.
Parole is distinct from sentencing
In light of the statutory interpretation discussed above, it is reasonable to conclude that deterrence was not included in the Board's mandate because parole serves a separate and distinct function from sentencing, where deterrence is explicitly included. Parole presumes that most (if not all) offenders eligible will be released before the expiry of their sentence. This presumption is illustrated in the rationales of parole as identified above: if the Board relies on deterrence to detain an offender for a greater portion of their sentence, the social and fiscal costs of the sentence will not be mitigated. Furthermore, reintegration into society could not be appropriately managed if an offender was detained for the entire sentence and ervision at all upon expiry of the sentence.
Parole by its very nature cannot generally deter in any case, even if deterrence did in fact "work". Parole is discretionary and based first and foremost on the risk posed by an individual offender to the safety of the community in terms of reoffending. While sentencing takes into account the circumstances of the crime, parole relies on personal characteristics of the offender such as race, gender, socio-economic status and employment history to determine risk, factors which are by and large irrelevant in sentencing. 71 If parole release is determined by risk-assessment based on an offender's personal characteristics, potential offenders cannot realistically be deterred by an adverse parole decision on an individual offender because the potential offenders will either not hav e personal characteristics, or if they do, cannot change or adjust them anyway.
Nonetheless, if potential offenders are to be deterred by parole decisions, the parole decisions must be publicised. Currently, parole is a closed system, and is likely to stay that way. Though highprofile parole decisions are publicly available in New Zealand 72 it seems that these decisions are not 67 Sentencing Guidelines, above n 15, para 134.
68 Thomas "Parole and Sentencing" above n 18, 49. made available to inform potential offenders of the severity of sentences, but rather to allow public scrutiny of the Board's decisions. As the Court stated in Reid, deterrence is better addressed by a sentencing judge rather than a parole board because offenders are sentenced in public, with full reasons given, as well as the availability of appellate rights which if utilised result in a further public and reasoned decision. 73 Though an offender can apply for an internal or judicial review of a parole decision, neither mechanism is entirely suitable for "reviewing decisions based on considerations of deterrence and particularly in terms of ensuring a reasonable measure of parity of treatment between ity." 74 B ver, the ramifications of the Reid decision because offenders who pose a risk to the community wil offenders of similar culpabil
Ramifications of Reid
In light of these arguments it is plain that the Reid decision is the right one. The result accords with the rationales of parole and specifically the language of the Act. Howe
Reid decision are significant for the operation of parole under the Act.
"Community safety" is to be given a narrow interpretation by the Board in making release decisions. Specifically, the decision of whether to release or not should be assessed with reference only to an offender's risk of reoffending in the community. The safety of the community is unlikely to be adversely affected by the l not be released on parole.
However the Reid result has obvious ramifications for "truth in sentencing", which is certainly one of the principal concerns of the public. Without reform an insoluble dilemma is created for the Board because " it may mean that more [offenders] are released closer to one-third, which would increase the disjunction between the sentence and actual time served." 75 Where an offender is released at the one-third point because no risk was posed to the safety of the community, doing so would no doubt undermine four out of the five sentencing goals: retribution would be undermined by early release because the sentence would not fit the crime; rehabilitation may not yet have occurred; 76 deterrence would be undermined because the offender and the community would see this as leniency; while incapacitation is removed completely because the offender is released from incarceration. As it happens, the case of convicted rapist Peter McNamara is a perfect example of this untenable situation. The reform to the Act has not yet been enacted and so the Board has been the Court. 75 Sentencing Guidelines, above n 15, para 134.
Although some would argue forc explanation that the control by the state continues eve eterrence to satisfy the desire encing", the need for the reform is marked. Accordingly, the Parole Amendment Act l, and more importantly, a risk management tool. 83 Fur ed to follow Reid in disregarding deterrence considerations in the decision, and consequently released Mr McNamara on parole. 77 It is possible to argue that release at one-third of the sentence may not undermine these sentencing goals because the sentence continues to be carried out in that offender is required to conform to release conditions as well as remaining subject to recall, and therefore it is only the nature of the sentence that has changed. 78 However, this is really only a semantic and technical distinction. As commentators have noted, "the perusal of any newspaper or public opinion poll would indicate … the public cares little for the n where imprisonment has not". 79 The operation of parole in this manner is unlikely to inspire public confidence in the criminal justice system. The system as it would operate under the Act and post-Reid is "bark and bite sentencing, in which the judge's bark bears little relation to prison's bite". 80 Because the Board must confine reasons for declining release to risk alone, and can no longer rely on d for "truth in sent 2007 (the Amendment Act) came into force on 1 October 2007. 81
V REFORM
Before the reform package was passed, the respective legislative schemes that governed the operation of the criminal justice system resulted in offenders serving more time in prison than under previous legislative schemes. 82 Yet for victims, and the public, it appeared as though offenders did not receive harsh or lengthy sentences because of parole eligibility at just one-third of the determinate sentence. Though parole diminishes "truth in sentencing" in some form, it will always remain an important feature of the criminal justice system. As a form of early release it is highly desirable in that it is both a disciplinary too thermore, the discretionary nature of parole means that it can act as an incentive for rehabilitation while offenders are in custody. 
Sentencing Guidel
Moreover, evidence has shown that it is possible to establish that parolees are, on average, less likely to be convicted than non-parolees. 84 However, it is not possible to conclusively state that parole has a beneficial effect on reducing recidivism due to the possibility of a "selection effect" which prevents the "parole effect" from operating independently. 85 In spite of the ambiguity, the fact that parole may have a beneficial effect weighs in favour of retaining it. Ultimately the Law Commission found that parole is worth retaining, and that its sole purpose should be reducing the er, the Commission also stated that, for effective reform of the parole stem encing reform must occur simultaneously with that of parole. The reform package addresses those aspects of the criminal justice system that are of current concern. In addition, the reform endeavours "to arrest the sharp increase in the prison population in recent years". 86 The reform package passed throu 7, and upon assent, was split into composite Acts that dealt with aspects of the criminal justice system including bail, sentencing, and parole. 87 The key change in terms of parole reform is the move from parole eligibility at one-third of a determinate sentence to two-thirds of a determinate sentence. 88 Reform that imposes a greater proportion of actual imprisonment time looks like it would contradict the express purpose of the reform to reduce the prison population. However, there will be a simultaneous change in sentencing practice, where sentence lengths are to be reduced overall so that the actual time spent in prison by an offender should be approximately the same under both regimes. Some politicians have described this as a net result of "100% of nothing" 89 given the superficial appearance of the chang roach does actually satisfy the notion of "truth in sentencing" because the actual time served in prison will correspond more closely with the sentence imposed by the sentencing judge.
To ensure that "truth in sentencing" is seen to be achieved, the Law Commission also recommended that when imposing a sentence the sentencing judge should articulate the sentence in a different way: stating in open court the total sentence and the parole component. Describing the sentence in such a way gives both the public an practice. 90 With the key changes now outlined, a consideration of how parole decisions will be ma hirds of a determinate sentence is also cap quires. 91 As such, they question the moral appropriateness of making the severity of an offe cate de under the new regime can be explored.
B Parole Board Decision-Making and the Amendment Act
The Commission recommended that parole should be retained solely for the purpose of reducing the risk of recidivism. Because the decision in Reid is consistent with this purpose, no changes are required in regard to sections 7 and 28 of the Act. The clash between "truth in sentencing" and the rationales of parole has been removed by introducing parole eligibility at two-thirds of a determinate sentence. Eligibility at two-thirds means that the purposes of the sentence are able to be achieved, and "truth in sentencing" is achieved because the time an offender will serve corresponds more closely to the total determinate sentence. Serving two-t able of satisfying the public's desire for harsher sentencing because it is certain that an offender will serve this lengthy portion of the sentence in custody.
The new statutory guidelines and the decision in Reid clearly identify that the function of the Board is to release offenders at the two-third point of a determinate sentence, except where they pose a significant risk to the safety of the community. In light of the reform it is clear to see that future parole decisions, based solely on risk of recidivism, will both uphold community safety and accord with the explicit rationale of parole. Yet some commentators may argue that this is still an inappropriate way of conducting parole decisions. Von Hirsch and Hanrahan contend that retribution, or "just deserts", is the most equitable concept of punishing because this aim best complies with the principle of proportionality between offence and punishment which they believe justice re nder's punishment depend on what he or she may do in the future, rather than on his or her past actions.
In response to this likely criticism, the new parole eligibility threshold at two-thirds of a nominal sentence means that there will be a presumption in favour of granting parole at this point, and it is therefore only in exceptional cases that sentence severity will be increased. Where sentence severity is increased this is likely to ensure that sufficient rehabilitation programmes can be undertaken by an offender, which is generally a desirable aspiration and therefore able to be justified. Further, basing the parole decision on the moral blameworthiness of the offender would no doubt defy the rationale of sentence and risk management, as well as removing the incentive to participate in rehabilitation programmes. Moreover, basing the parole decision on blameworthiness no doubt falls into the gory of re-sentencing like general deterrence. Retribution will have been taken into account by the sentencing judge, and as stated above, the Board should avoid engaging in sentencing functions.
90 Sentencing Guidelines, above n 15, para 178.
A sole focus on risk means that the Board has a narrower task, with the result being that its decisions should accord more closely with the overriding factor in the decision-making process, ely t risk assessment is ly an ex re that an offender will pose no risk arch has suggested that assessment of risk based on statistical sment) can be relatively accurate in predicting recidivism of violent e to the appropriateness of basing sentence severity on statistics that as well as to the level of accuracy that is realistically avai our. Nevertheless it is likely that a better, more scientific, method would be sk ass
The Department of Corrections currently employs the use of the RoC*RoI risk assessment measure to assist in the accurate prediction of an offender's risk of conviction and likelihood of nam the safety of the community. However, it is widely acknowledged tha hard act science. A parole board can never be 100 per cent su to the safety of the community. It begs the question, therefore, as to whether release decisions should be based solely on risk when accuracy cannot be guaranteed.
VI THE PAROLE BOARD AND RISK ASSESSMENT
Risk assessment is an integral part of the parole process, and will be even more so under the new parole regime. Recent rese probabilities (actuarial risk asses off nders. 92 Yet issues remain as are generally unrelated to the offending, lable in predicting risk.
A Are Statistics Appropriate?
Clinical versus actuarial assessments
Predicting recidivism can be likened to predicting the result of a horse race. 93 Generally a horse is predicted to win based on the odds of doing so, as derived from a consideration of the horse's history. This clinical approach is a sensible one because past behaviour is usually the most accurate predictor of future behavi to attempt to predict winners directly from theory of horse race performance indicators relating the characteristics of the horse to outcome (such as lung capacity and training method). This latter actuarial-based approach statistically calculates which horses are most likely to win based on performance indicators.
An actuarial assessment allows a greater comparison, and potentially a more accurate result, because every horse's chances of winning are based on the same criteria. The same is true for ri essment of offenders. If every offender can be given a score of their likelihood of reoffending, then such an approach gives the most consistency across the board. Yet it is clear that lung capacity and training method are factors that cannot be applied to offenders. However, some predictors have been clearly identified the factors that contribute to an offender's propensity towards recidivism. es an expression of the "statistical likelihood that a person will be both reconvicted in the future and sentenced to a term of imprisonment for that offence". 96 The RoC*RoI formula has been found to be very accurate, 97 and "research has shown that even simple risk scales (that is, a checklist of risk factors) invariably outperform the clinical or professional judgment of trained and experienced correctional staff when making predictions about future offending". 98 Accordingly, the RoC*RoI is also taken into account by the Board in making release d clinical assessment will completely Board.
The ethical use of statistics
If the Board utilises actuarial methods for assessing the recidivism risk of offenders, the morality of deciding a person's fate based on a statistical measure needs to be considered. Von Hirsch and Hanrahan would no doubt question the morality of basing decisions of confinement on an estimate of the likelihood of an offender's recidivism (assuming such an estimate could even be made accurately). 99 It is of course true that each human being is unique and should be dealt with on a case-by-case basis, and the same is true for offenders and their propensity for reoffending. However, statistical information about groups is routinely used to make individual decisions, a prime example being the insurance industry, which is based on the idea that risks from identifiable groups can be assessed and premiums determined accordingly. Interestingly, the Carlisle Committee, set up to independently review the English parole system, reported in 1988 that a parole board should be under a duty to take into account statistical prediction te vice, Wellington, 2004 103 The f support networks, employment prospects, and an offe release decision can be before the Board. In fact, section 9 of the 6 Parole boards do err on the side of c release of an offender on parole. 101 Furthermore, "trying to treat an offender as though they were unique in any true sense would mean ignoring all relevant research". 102 In spite of the reasoning in favour of using statistical information, critics need not be wary because it is unlikely that the Board will ever base release decisions solely on statistical information. Like a patient diagnosed with a disease with an 80 per cent mortality rate, other factors such as general health and diet of the individual patient will in turn contribute to the final outc same is true for offenders: the availability o nder's attitude among other things will contribute to the likelihood of reoffending.
B Relatively Accurate is Accurate Enough
Unfortunately, parole decisions can never be completely accurate. In deciding to decline or grant parole, the process is one that must be carried out using the best information available, yet will "always remain an assessment of future human behaviour and thus includes an element of guesswork". 104 However, a single focus on an offender's risk of recidivism means that the Board can be wholly attentive to the risk assessment exercise. A single focus will ensure that all of the information needed to make a reliable Amendment Act even allows hearsay evidence to come before the Board to ensure that the most fully informed decision can be made. 105 In relation to accuracy issues of predicting recidivism, the concept of hindsight bias must be borne in mind. This form of bias is the "erroneous belief, once an outcome is known, that it was in fact predictable all along … [it] is akin to a perceptual illusion." 10 aution given that predicting violent reoffending is "notoriously difficult", 107 but any method on which the release decision is based will be subject to limitations. This provision was included in the wake of the Graeme Burton debacle. In that case there was supposed evidence of alleged assaults in prison before Burton was released, but because such evidence is hearsay (and therefore inherently unreliable), the Board did not consider it in making the decision to release. Including hearsay evidence in a parole decision m is the most reliable is anoth 106 Quinsey, a 107 Ibid, 44.
A singular focus on risk of recidivism does not mean the Board will act any less cautiously. t, because predicting risk is a difficult task, the Board is lik In fac ely to be more cautious in releasing offe r, it must equally be borne in mind that a risk averse approach to granting parole (that edia headlines) will "condemn some offenders who would pose little risk an mitigate the cost re are criti th in sentencing". Furthermore, the Board will no longer have to rely on inappropriate factors such as deterrence to uphold truth in sentencing; it will be able to focus on the sole task of managing risk to the safety of the community. It is appropriate for the Board to nders. As the chairman of the Canadian parole board has stated: 108
Failures quite rightly receive intense media and public attention. This scrutiny serves to remind us that we will be and should be judged on the quality of each individual decision, and the effectiveness of the implementation of each decision, that we must recognise and learn from our mistakes, that we must work constantly to improve the quality of corrections and parole.
Howeve lessens the chance for critical m to the community to longer terms in institutions … and the potential for rehabilitation is lessened." 109 The Board clearly has a hard task ahead of it in terms of risk assessment, but the purposes for which parole is included in the criminal justice system in the first place should not be forgotten.
VII CONCLUSION
Parole is no doubt a feature of the criminal justice system in New Zealand that is here to stay. It may occasionally be a gamble to release some offenders on parole, but the reason for the use of parole in New Zealand must not be overlooked. As this article has discussed, parole c s of lengthy sentences and provide a valuable risk management tool. Parole and parolees will always be the subject of salacious media soundbites, but the public must appreciate that parole does in fact serve important purposes. Though the public may care little that the parole reduces the social and fiscal costs of harsh sentences, the fact that parole is able to provide a risk management tool that can help to protect community safety would surely sit well with most of the public. Accordingly, parole is a necessary feature of the criminal justice system, even when the cal media headlines calling for its abolition. However, the need for "truth in sentencing" is appreciated. In the context of popular punitiveness, there is a need for offenders to serve a sufficient portion of the sentence handed down to ensure the aims of sentencing are met. Public confidence in the criminal justice system requires consistency and predictability in treatment of offenders, and the operation of parole before the 2007 reform has not inspired such confidence.
The reform that has occurred will improve the operation of parole among other aspects of the criminal justice system. The change to parole eligibility will ensure that the rationales of parole are achieved, as well as upholding "tru have this sole task, though it is submitted that perhaps this could be formally laid out in statute, as the d by the popular punitive contex practical reality means there is a tendency for the Board to be influence t in which it must operate.
